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Raad v. Fairbanks North Star Borough School District, No. 04-35447, 04-35624,

04-35990

JUDGE BERZON, dissenting in part:

I respectfully dissent from the portion of the memorandum disposition

approving the $150,000 fees award against the plaintiff, Nada Raad.  

The district court provided no adequate explanation as to why fees should be

awarded against Raad, and no explanation at all concerning the amount of the fee

award.  Stringent standards apply to fee awards against plaintiffs in civil rights

cases.  See Christiansburg Garment Co. v. EEOC, 434 U.S. 412, 421-22 (1978)

(holding that a district court should award a prevailing defendant attorney’s fees

only if the plaintiff’s action was “frivolous, unreasonable, or without foundation”

and, even then, urging district courts to “resist the understandable temptation to

engage in post hoc reasoning by concluding that, because a plaintiff did not

ultimately prevail, his action must have been unreasonable or without foundation”). 

Stringent standards also apply regarding the extent to which a judge must explain

how a fee award was calculated.  See Tutor-Saliba Corp. v. City of Hailey, 452

F.3d 1055, 1065 (9th Cir. 2006) (explaining that the district court should “provide

a concise but clear explanation of its reasons for the fee award” and that if it fails

to do so, the appellate panel “will remand the award for the court to provide an
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explanation”); Benton v. Or. Student Assistance Comm’n, 421 F.3d 901, 904 (9th

Cir. 2005) (“[I]t is vital that the court provide ‘some indication or explanation of

how [it] arrived at the amount of fees awarded.’”) (quoting Cummings v. Connell,

402 F.3d 936, 947 (9th Cir. 2005) (alterations in original)).  Given these standards,

a fee award without an adequate justification cannot stand.

The district court at first stated that the award was being given because

Raad’s case was entirely frivolous – stating that there was “no rational basis for

Plaintiff’s allegations of discrimination” and that “Plaintiff’s claims were frivolous

and totally lacking any factual foundation.”  In a later order, the district court stated

that fees were being awarded because “of the bad faith nature of Plaintiff’s

claims.”  Frivolousness and bad faith are entirely distinct rationales.  Moreover, as

the majority acknowledges, the district court, in yet a third order – but not one

concerning the fee award against Raad –  conceded that at least part of the case –

the allegations concerning discriminatory discipline – was not frivolous and

required jury determination.  These three explanations simply cannot be reconciled.

Furthermore, under the circumstances of this case, any justification would

have to be extremely specific to be adequate.  This court remanded for trial,

reversing a motion for summary judgment and finding that the plaintiff had made a

prima facie case of discrimination.  There is substantial case law suggesting that a
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fee award for defendants is ordinarily improper in those circumstances.  See, e.g.,

Warren v. City of Carlsbad, 58 F.3d 439, 444 (9th Cir. 1995) (reversing the district

court’s conclusion that the plaintiff’s case was “clearly frivolous” and the

concomitant Rule 11 sanctions where the plaintiff had made a prima facie showing

of Title VII disparate treatment and had raised additional facts potentially pointing

to a discriminatory motive); Mitchell v. Office of L.A. County, 805 F.2d 844, 847

(9th Cir. 1986) (reversing an attorney’s fees award against a civil rights plaintiff

where the plaintiff only brought suit after receiving a right-to-sue letter from the

EEOC, thus indicating that there was “an adequate basis in law and facts” to

pursue his claim); Jensen v. Stangel, 762 F.2d 815, 818 (9th Cir. 1985) (indicating

that earlier denials of a defendant’s motions to dismiss and for summary judgment

suggested that a plaintiff’s claims “were not without merit”).  

To be sure, attorneys fees might be warranted even after a plaintiff survives

summary judgment, if there is some unusual development at trial – for example, a

failure by the plaintiff to present to the jury some key part of the evidence she had

presented at summary judgment, so that there was less evidentiary support for her

position at trial than on summary judgment, or a factual presentation by the

plaintiff that is refuted by devastating cross examination or irrefutable defense



1Even under those circumstance, however, courts have been reluctant to
award fees to the prevailing defendant.  See, e.g., AFSCME v. County of Nassau,
96 F.3d 644, 652 (2d Cir. 1996) (explaining that “a claim is not necessarily
frivolous because a witness is disbelieved or an item of evidence is discounted,
disproved or disregarded at trial” and that fees are unjustified “where evidence is
introduced that, if credited, would suffice to support a judgment”).  
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evidence.1  The district court, however, points to no such unusual circumstance

here, and I am aware of none.  The school board’s motion, moreover, invited the

district court to disregard the reversal of summary judgment by relying in part on

the district court’s original ruling granting summary judgment as a basis for

awarding fees.  As there was no explanation by the district court that takes account

of the prior reversal of summary judgment in this case, I would reverse the fee

award.

As to the amount of the award, all we know is that the defendants claimed to

have incurred legal costs of more than $887,000, asked to be awarded $180,000,

and were awarded $150,000.  The majority suggests that by awarding an amount

much lower than the total costs incurred by defendants and a bit lower than the

amount actually requested, the district court was adjusting for the nonfrivolous

portions of Raad’s case.  There is absolutely no basis for this conclusion.  The fee

orders themselves refer to overall, not partial, frivolousness and bad faith.  Also,

even if one thought there was such an adjustment, there is no way to judge whether
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the amount actually awarded bears any relationship to the hours expended, post-

summary judgment, on any nonfrivolous cause of action; only post-summary

judgment hours are pertinent, because summary judgment was reversed. 

I would reverse the fee award outright as without justification.  Absent that

disposition, I would remand to the district court for an explanation both as to the

reason for the award and as to the amount.  I therefore respectfully dissent.


